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Clarence Foxworthy

Homes Association of Kansas City, Inc.
4200 Somerset Drive, Suite 216

Prairie Village, KS 66208

Re:  J.C. Nichols Company
Dear Fox:

You asked about the relationship between J.C. Nichols Company ("Nichols") and many
homes associations which it created.

In particular, you asked about the rights reserved to Nichols in separately recorded
documents for each subdivision. For each of its subdivisions, Nichols recorded "Declarations of
Restrictions” in land records of Johnson County, Kansas or Jackson County, Missouri. At the
same time these restrictions were recorded, Nichols created individual associations of
homeowners called "homes associations." According to these Declarations of Restrictions,
homeowners must comply with the specific restrictions contained in the Declaration. For
example, in Verona Hills, outbuildings may not be erected on any lot without the written consent
of Nichols.

According to Section 17 (which is captioned, "Right to Enforce") of the Declaration of
Restrictions of Verona Hills, these restrictions may be enforced by Nichols or its successors and
assigns' and by any owner of land in the subdivision.

Notably absent from the Declaration of Restrictions is any reference which allows
Verona Hills Homes Association to approve outbuildings. However, a separation document
captioned, "Verona Hills Homes Association Declaration," says the Association may enforce the
restrictive covenants of Verona Hills.

You asked whether homes associations such as Verona Hills may grant these consents or
variances even though declarations of restrictions do not expressly reserve this authority to the
applicable homes association.

As you'll see below, there are two authorities which have concluded that individual
homes associations have authority to grant these variances even though the declaration may not
expressly state this authority.

"In 1991, Nichols assigned its rights under these Declarations of Restrictions to "Homes Associations of Country
Club District, a Missouri not-for-profit corporation” ("HACCD"). Its current name is "Homes Association of
Kansas City" or "HAKC."
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The first authority is a court decision involving the Sherwood Estates subdivision in
Liberty, Missouri, Sherwood Estates Homes Association v. Smith, 592 S.W. 2" 244 (Mo. App.
1979).

In that case, the developer conveyed the power to enforce the covenants to the
homeowners association. The restrictive covenants said no addition or alteration could be made
to any residence without written approval of the developer. However, the declaration didn't give
the association authority to review proposed building plans. This absence of authority created a
problem because the developer became defunct after the development was complete. In the
lawsuit, a lot owner later challenged the home association's power to approve or disapprove
building plans. The court held that the power to "enforce" the covenants included the power to
approve or disapprove building plans.

The court reasoned that the power to enforce the covenants would be meaningless if the
homeowners association did not also have the power to approve or disapprove proposed building
plans. The court further noted that the homeowners association shared a common purpose with
the developer: to maintain a subdivision "of the highest class." The court said there was a
common interest between the developer and the homeowners association. After the developer
ended its involvement in the subdivision and ended its existence as an entity, the homeowners
association was the most suitable entity to assume all of the powers and duties associated with
the covenants, including the power to approve or disapprove building plans.

The Sherwood Estates court relied upon another Missouri appellate decision, Skinner v.
Henderson, 556 SW 2" 730 (Mo. App. 1977). The Skinner court noted the special language in
the declaration which stated, "the purpose of the restrictions in the Briarcliff Indenture, as stated
in the Preamble, is to retain its status as a 'residential section of the highest class." The court
determined that the developer's assignment of the right to enforce the restrictions also substituted
the association in place of the developer for the purpose of granting or denying approval as to
plans and specifications.

The court said. "the power to enforce restriction is a legally sterile power if it does not
include the power to grant or withhold approval of plans and specifications falling within its
purview." Perhaps no other single restriction is quite so adaptable for perpetuating the
association's status as a residence neighborhood possessing features of more than ordinary value
to a resident community. The court said extraordinary vision isn't required to see that the
restriction was carefully designed to preserve the architectural tone and character of the
subdivision, all of which inures to the immeasurable value of the various homeowners in the
subdivision. Once the developer and builder's role was complete in the subdivision, it had an
overriding interest in transferring all the powers and duties attendant to the restrictions, and
authority to enforce them, to the association whose membership was comprised of the
homeowners in Sherwood Estates. In view of the homeowners' natural community of interest, it
is impossible to imagine a more suitable repository for such powers, duties, and authority.
Manifestation of the developer's intent to substitute the association in its place for the purpose of
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assuming and performing the powers and duties associated with the restrictions permeates the
homes association declaration.

The second authority is the Restatement of Law of Servitudes, which states that such
power should be recognized unless it is prohibited in a homes association declaration. (See
Section 6.8 of the Restatement of Law of Servitudes.)

The Restatement of Law is a compilation of court decisions by a group of real estate
professionals, including lawyers, law professors, and judges who have studied court decisions
throughout the country relating to restrictive covenants. Their study is distilled into general
topics which are useful to create uniform court decisions throughout the country. Section 6.8 of
the Restatement states in part:

"Except to the extent limited by statute or the governing
documents, a common-interest community has the power to
enforce the governing documents . . . "

In the text explaining this general rule, the Restatement says:

". .. collective enforcement by the community is one of the chief
benefits of owning property in a common-interest community. The
association is able to spread the cost of enforcement over the entire
community and relieve individual property owners of the often
difficult task of confronting neighbors over covenant violations.
Aside from the management of common property, the chief
function of a community association is ordinarily enforcement of
the servitudes and the rules and regulations governing the
community. If the power is not granted by the declaration, it will
be implied to meet the likely expectations of purchasers of
property in the community." (Emphasis added.)

In summary, Missouri court decisions and the leading national legal treatise say that
when the developer no longer exists, the powers reserved to the developer pass to the homes
association. Therefore, if Verona Hills Homes Association desires to approve an outbuilding in
its subdivision, it may do so without any involvement or repercussions to HAKC.

Please let me know your questions and thoughts. Thank you.
Sincerely,
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